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df0ttri0f g^als, District 0f Ototombia. 

The Orinoco Company, Limited, et al, " 

Appellants , { M 

against > No. 3989. 

The Orinoco Iron Company, Appellee. J 

APPELLANTS’ REPLY BRIEF. 

(References in parentheses are to the pages of the record 
(R) and Appellee’s Brief (B) 

I. 

Appellants’ brief, which discussed the questions in¬ 
volved under the impression that this was an original 
suit in equity, is met by the assertion in appellee’s brief 
that it is a mere appendage to the Safford suit, and that 
that suit is an action in rent. 

Both suits were brought in the Equity Court below 
(Code D. C. Sec. 85) and have been proceeded in as 
separate and independent suits in that court, in accord¬ 
ance with its rules in every respect, as appears by the 
record. 

This endeavor to transform this suit into an action 
in rem (B. 23) is “the last hair in the tail of a jaded and 
spavined ingenuity,” and is intended to evade some of 
the insuperable difficulties it encounters as an original 
bill of equity. 

When the Safford suit was commenced (June 30, 
1911), the $385,000 fund had been ordered distributed 
among the three successful claimants by the Secretary 
of State (June 20, 1911), and $75,000 of it was then 
held in the Treasury in trust for Receiver LeCrone; 
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$8,000 for certain attorneys, and the residue of $296,762 
for the trustee of the Orinoco Corporation (R. 23). 
Certificates were afterwards issued accordingly to them 
respectively. 


Neither of these “beneficiaries” 


had any interest 


in, title to or claim or demand upon or against the funds 


so allotted to the others. 


It does not appear that appellant LeCrone was im¬ 
pleaded in the Safford suit; nor that his right to receive 
the $75,000 was drawn in question therein; nor that 
the Treasury officials were enjoined from paying him 
the same; nor that the receiver (Dolge) was appointed 
receiver thereof (R. 5-6). Dolge resigned in 1912 and 
no successor was appointed (B. 3). 

It does not appear that any restraining order or in¬ 
junction was issued in the instant suit, nor that a re¬ 
ceiver was appointed therein before the entry of the 
final decree. 


The Safford suit was evidently a creditor’s bill attack¬ 
ing the validity of the assignment bv his debtor, the 
Manoa Company, to the Orinoco Corporation, of its 
rights or claims against the indemnity fund of $385,000 
(R. 23), and seeking to recover the same from the as¬ 
signee, out of the fund allotted to it, which embraced 
the moneys representing the said property of the debtor. 

The character of the Fitzgerald answer and cross¬ 
bill does not appear otherwise than by the allegation 
in appellee’s bill (R. 6) that it was “upon grounds simi¬ 
lar to those set up in the Safford bills,” and that the 
Manoa Company had granted to Fitzgerald’s intestate 
all the iron and asphalt mines on the concession. It 
does not appear that there were any asphalt mines 
thereon and appellee asserts that the Orinoco Company, 
Limited, was the owner of the iron mines when it ob¬ 
tained its lease in 1897 (B. 8, 9, 10). 
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It can not be presumed that Fitzgerald asserted any 
right to the fund of $75,000 or to a decree appropriat¬ 
ing it to his use. 


II. 

Appellee’s brief does not answer any of the ten points 
made in ours against the decree appealed from. 

As to point I it asserts that as this is an action in rem , 
service of process was not required, and if it was that 
appellants waived such service by answering to the 
merits. 

The motion to quash the service by publication was 
made July 20, 1017 (R. 34), and the order denying it 
was entered November 19 (R. 48). The time to answer 
expired in August. Appellants were obliged to answer 
then or not at all. If LeCrone had waited until Novem¬ 
ber 19 the bill might have been taken pro confesso 
against him, in accordance with the Equity Rules of 
the court below. 

When the motion to quash was made there was 
neither allegation nor proof that any of the indemnity 
fund was within the jurisdiction of the court or in the 
Treasury anywhere when this suit was commenced. 
The answer of the Treasury officials was not filed until 
July 27, 1917 (R. 38), and even if it had been on file 
when the motion was made it would not have been 
evidence of any of its allegations touching the payments 
and disbursements of the funds. By its order of No¬ 
vember 19, 1917, the court below proceeded as if it had 
obtained jurisdiction by publication. 

As to point II, no answer is attempted. 

As to point III, appellee says that “This is not a suit 
against the United States.” Houston v. Ormes is relied 
on as authority for that proposition; but in that case 
no plea or objection to the jurisdiction was interposed 
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on behalf of the government, nor were its interests im¬ 
perilled as they are in this case by the outstanding 
certificates of the Secretary of State, which represent, 
as we have shown in our original brief (III), a judgment 
against the United States. In this case the Treasury 
officials assert (R. 32, 41) that it is such a suit. 

As to point IV, appellee does not attempt to answer 
it, except by its assertion that this is not a suit in equity 
but an action in rem, umbilically attached to the Saf- 
ford suit, in which the court might have allowed the 
receiver, LeCrone, to intervene (B. 30). 

As to point V, no answer is attempted. A decree 
upon a bill bad in substance can not be sustained. 

As to point VI, there is an attempt made (B. 41) to 
meet our argument that appellee’s rights under its lease 
were terminated by the notice of March 8, 1901, but 
it does not attempt to evade the fact that appellee was 
then in default in the payment of the stipulated royal¬ 
ties. 

As to point VII, appellee says that “it is a reasonable 
inference” that the protocol of September 9, 1909, 
rested mainly upon “representations” which it sup¬ 
poses were made by our “diplomatic officers” (B. 19). 

But the protocol itself shows that the basis of the 
settlement was the surrender and waiver of the prop¬ 
erty and claims of the four protocol companies, and not 
of any claim which appellee might have made or as¬ 
serted against Venezuela for the injuries inflicted upon 
it by that nation which are set forth fully in its bill. 

As to point VIII, appellee’s brief (B. 47, 48, 49) as¬ 
serts that the iron ore deposits were of great value, ig¬ 
noring the fact established by the testimony of its own 
witnesses that it cost over $14.00 per ton to mine and 
ship it to market and that it was there worth less than 
$6.00 per ton. 
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* g 53 14 asse " ts that “The iron deposits at 
Imitaca were apparently the most valuable part of the 

concession.” But the value of the other parts of the 

concession nowhere appears; and if such assertions were 

foundoH they ' V0U,d . not su PP° rt the decree, as it is not 
unded on the value of such deposits, but upon the 

amount of appellee’s expenditures (R. 55 ). 

As to point IX appellee attempts no answer, except 

r f 0d r°" '< { and as t0 th * it 4s < 

that the book containing the vouchers of the iron 
company was produced at the trial and was at all times 
open to inspection of opposing counsel if they had so 
desired (B.48). If so we did not know it. Theques- 
tion about the book and vouchers was raised in the 
court below, as appears by the record (R. 87 to 92 in- 

SU *t' , T1 ) ough a PP ei| ee’s counsel said that he would 
offer the book in evidence at the trial he did not do so 
It is o be presumed that it would not have supported 
the allegations of the bill as to its expenditures. 

As to point X, no attempt is made to answer it 
Instead of answering these points appellee’s attor¬ 
neys have rambled far afield and the great bulk of their 
brief is devoted to incoherent discussions of alleged 
frauds and misconduct of the Orinoco Company, Limi¬ 
ted (B 13, 41, 42, 50), the Orinoco Corporation and 
their attorneys (B. 13, 17, 18, 19, 45), not affecting 
appellee s rights or interests; the memorial of the Ori¬ 
noco Corporation (B. 17, 41, 42, 50), correspondence 

rr Sr * attorne ys and the Secretary of State 
L‘ , 2d ’ 21> ’ letter of DoI S e to Minister Russell 
' . ’ and other irrelevant and incompetent matters 
which are of no consequence here and now, and are 
nothing but a smoke screen intended to obscure the 
vision and divert attention from the vital questions 
involved in this appeal. They devote nearly six pages 



of their brief to an exposition of the supposed “frauds’ 
of the Orinoco Company, Limited, and the Orinoco 
Corporation and its creditors and stockholders, in their 
dealings intersese , which transactions were perfectly 
legitimate, and which, if covinous, were ne\ei com¬ 
plained of by any one and could not have affected 
the rights or interest of appellee in the slightest degree. 

They devote nearly five pages to the Memorial of the 
Orinoco Corporation and its statements and arguments, 
which are not competent evidence against appellants, 
and other pages to the letters of Dolge and the Assistant 
Secretary of State, which are incompetent, irrelevant 
and immaterial; and in other pages they argue on the 
basis of facts supposed by them and not found in the 
record. 

“They pay tithe of mint, anise and cummin, 
and neglect judgment, mercy and truth, and the 

weightier matters of the law.” 

“They wire in and wire out to leave the people 
still in doubt whether the snake that made the 
track was going south or coming back. ’ 

III. 

On pages 4 and 5 of appellee’s brief it appears that the 
Court of Appeals for the Sixth Circuit decided that the 
Supreme Court of the District of Columbia had never 
acquired jurisdiction over that portion of the fund 
then in the Treasury which had been allotted to the 
trustee of the Orinoco Corporation by the Secretary 
of State; and that afterwards the court below made an 
order requiring the Treasury officials to pay the same 
over to the trustee, which implicitly admitted the juris¬ 
diction of the Ohio court over that fund. 

The principle of those decisions is applicable to this 
case, for if the Ohio court had acquired jurisdiction of 



that fund by the appointment of the trustee, the Minne¬ 
sota court had acquired jurisdiction of the fund which 
had been allotted to the receiver. 

The trustee and the receiver had both been appointed 
before the Safford suit or this suit was instituted, and 
payments had been made to them by the Treasury offi¬ 
cials out of the funds which had been awarded to them 
respectively by the Secretary of State. 

It appears (B. 4) that appellee resorted to the Ohio 
court and “asserted adverse title to the fund claimed 
by the trustee,” as it may resort to the Minnesota court 
and assert its rights, if any it has, against the fund in 
controversy in this suit, as we have shown in our origi¬ 
nal brief (IV). 

IV. 

\\ e will notice, with brevity, the other assertions and 
arguments in appellee’s brief. Many of such assertions 
contradict or ignore facts established beyond question 
by the evidence, and others seek to bring into the case 
supposed facts dehors the record, which we do not ad¬ 
mit. 

P. 11. The $20,000 mentioned was not advanced by 
appellee, but by the Orinoco Company, Limited (R. 
72, 73). 

P. 25. The objection that no consent had been given 
to file suit against LeCrone was made by him in his 
answer (R. 43). 

P. 26. It may be presumed that the Orinoco Com¬ 
pany, Limited, had assigned its claim to him for the 
uses and purposes of the receivership, from the fact 
that the Secretary of State found that the fund was 
“due” and awarded it to him as its receiver. 

P. 28. It is true that “the power of the receiver is to 
take charge of the property.” To do so he must re¬ 
ceive it into his hands. 
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“The property is in the receiver’s hands for 
whoever can make title to it.” 

Booth v. Clarke, 17 How. 

P. 28. The statutes of Minnesota have no extrater¬ 
ritorial effect. 

2. Lewis & S. on Statutory Con. Sec. 513. 

P. 31. The decision of this court in LeCrone v. 
McAdoo was not predicated upon the opinion that the 
court below had “acquired jurisdiction of the fund.” 
This court there held that the court below “had full 
power to dispose of all of the questions raised by appel¬ 
lant” which included the question of jurisdiction. 

P. 34. The act of Congress gave authority to the 
Secretary of State to determine the persons to whom 
the trust fund was due. It directed him to issue and 
deliver the corresponding certificates to them. It di¬ 
rected the Secretary of the Treasury to pay such certi¬ 
ficates to them upon presentation; and it appropriated 
the fund to the payment of such certificates. 

P. 34. Appellee was not a “creditor or stockholder” 
of either of the protocol companies, and its claim to 
share in the distribution of the fund of 8385,000, which 
it presented to the Secretary of State (R. 13-14) was 
“cognizable by the Department of State.” Its petition 
there set forth its claims to the benefit of the fund sub¬ 
stantially as they are set forth in its bill here (R. 13), 
and the Secretary held that it had no claim against 
such fund. In its present suit it asserts that it has a 
claim against it. 

P. 36. The Secretary of State did not certify that the 
Orinoco Company, Limited, was entitled to payment 
of the $75,000. The right to receive such payment had 
been vested in its receiver, and it has never claimed 
that it was entitled to the certificates or the proceeds 


thereof. It has always asserted that that fund should 
be held by the receiver (R. 37). 

It is e\ ident that it could not receive payment from 
the Treasury if it should demand it, as the certificates 

are payable to the receiver and are in his possession or 
that of his assignee. 

P. 37. Bayard v. White was a case where a suit was 
pending between rival claimants while the Secretary of 
State was hearing their claims, and it was held that he 
might withhold his determination pending the suit, and 
adopt the decision of the court as his, if he saw fit. 

P. 41. The Orinoco concession did not grant the iron 
ore deposits, but only the right to mine them. 

That right the Orinoco Company, Limited, had as¬ 
signed and transferred to appellee in 1897 and could 
not have been transferred by it to the Orinoco Corpora¬ 
tion in 1900-01. 

lhat corporation never acquired any right to such 
deposits or any interest therein. 

P. 48. 4 he Orinoco Company, Limited, never u con¬ 
fiscated” any of the rights or property of appellee or 
sold them to Venezuela. 

V. 

Appellee asserts that Receiver LeCrone is not a neces- 
sarjr paity to this suit (B. 23). But how can his right 
to receive payment of the certificates be adjudicated 
against him without his having his day in court? 

As the decree is manifestly unfounded in law or fact, 
we respectfully pray that it be reversed. 

Moses E. Clapp, 

Geo. N. Baxter, 
Attorneys for Appellants . 





